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2016 Report to the Supreme Court of Texas
By the Grievance Oversight Committee
Background and Description of Committee Activities During the Biennium
The Texas Supreme Court originally established the Grievance Oversight Committee
(“the GOC” or “the Committee”) in the 1970s, and most recently reconstituted the GOC by
Order dated February 22, 2011. The Supreme Court has charged the Committee generally with
reviewing the operation of the attorney-client grievance process and reporting its observations
and recommendations to the Court. Over the life of the GOC, the Committee has provided both
periodic annual and biennial reports to the Supreme Court, as well as reports on specific issues
affecting the grievance process as requested by the Court.1
During the current biennium (the 2015 and 2016 State Bar of Texas fiscal years), the
Supreme Court has requested that the Committee conduct a specific review of two matters and
report the Committee’s findings to the Court.
By letter dated April 16, 2015, the Supreme Court requested the GOC investigate
concerns raised to the Court’s attention about “the process by which grievances are classified as
‘inquiries’ and dismissed without further investigation or action in instances where the face of
the grievance alleges that an attorney has violated one or more of the Texas Rules of Disciplinary
Procedure.” The Committee provided its report on this issue to the Court on October 1, 2015.2
By letter dated February 4, 2016, the Supreme Court requested the GOC investigate
concerns raised to the Court’s attention “regarding the dismissal of immigration-related
grievances against attorneys and some suggested solutions.” The Committee provided its report
on this issue to the Court on May 4, 2016.3
In addition to its work on these two reports as requested by the Court, the Committee has
conducted meetings across the State. At these meetings the GOC has visited with and
interviewed members of the judiciary; public officials; members of the public; representatives of
public interest groups; and stakeholders in the grievance process, including persons who have
1

Additional information on the GOC, as well as links to past reports, is available at
www.txgoc.com.
2

A copy of the Committee’s report on the classification process, which includes a copy of the
Court’s request, is attached at Tab 1.
3

A copy of the Committee’s report on the concerns over immigration-related grievances, which
includes a copy of the Court’s request, is attached at Tab 2.
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been involved in grievance proceedings as grievance panel members, complainants, respondents,
representatives of complainants and respondents, and personnel with the Chief Disciplinary
Counsel of the State Bar of Texas, the Commission for Lawyer Discipline, Client-Attorney
Assistance Program, and the Board of Disciplinary Appeals.
The Committee travelled to the following cities during the last biennium: Amarillo,
Austin, Corpus Christi, Dallas, El Paso, Houston, Harlingen, Laredo, Lubbock, Midland, San
Antonio, and Texarkana.
The Committee bases the observations and recommendations in this biennial report in
large part on its analysis of the input received from this broad base of persons. These individuals
have been involved in some capacity with the grievance oversight committee or provided general
observations about the grievance process as citizens concerned with the proper operation of the
legal profession. The Committee expresses its profound appreciation for all of those persons
across the State of Texas who took the time to meet with the Committee and share their
experiences and insight. These persons interrupted busy schedules and lives to meet with the
Committee, and many traveled significant distances to attend a Committee meeting held within a
region.
The Committee could not have performed its mission without such a broad base of
willing, candid, and perceptive input from so many persons.

2

Committee’s General Observations
The Committee appreciates the opportunity to advise the Court on issues affecting the
attorney-client grievance process, and to do so through a process that involves collaboration
among a diverse committee membership. The Committee’s members are diverse in terms of
their professional backgrounds (including both non-lawyer and lawyer professionals); their
regional and community affiliations within Texas; and their race and ethnicity. This diversity
has allowed the Committee to appreciate the impact that the attorney-client grievance process
has on different stakeholder groups (the public, lawyers, clients, and the State Bar) and to
recognize that the attorney-client grievance process may function differently across the State,
depending on a particular region’s needs and legal system. The Committee is mindful that in a
state as large and as diverse as Texas, a “one size always fits all” rule for anything—including
the attorney-client grievance process—would not recognize and support that diversity.
The Committee also appreciates that the Court has attempted to keep the Committee’s
membership diverse through the appointment of new members, and that this approach has
resulted in new perspectives on issues that have affected and will continue to affect the attorneyclient grievance process. The Committee feels that “term limits” for GOC service are a positive
attribute, and promote the effectiveness of the Committee.
In attempting to evaluate the proper functioning of the attorney-client disciplinary
process throughout Texas, the Committee has made it a priority during the current biennium to
reach not only the larger urban communities but also smaller cities, towns, and communities not
recently visited by the GOC. These regional meetings drew grievance panel and community
members from even smaller towns or rural areas in that region. The Committee was proactive in
reaching out to stakeholders in that region through email, hard copy letters, and telephone calls,
and this resulted in the Committee receiving input during the current biennium from a broad and
diverse universe of stakeholders.
As part of that regional meeting process, the Committee also placed a special emphasis
on reaching out to and hearing from non-attorney members of grievance panels, and in turn
received a great deal of valuable input from these non-attorney members.
The Committee recognizes that its work has generated another avenue for stakeholders in
the attorney-client grievance process to raise concerns, and appreciates the confidence of the
Court in allowing it to fulfill that role. The Committee fully recognizes that its role is not to
serve as an appellate or review body with respect to the results of particular grievances.
Grievances are administered through the Commission for Lawyer Discipline (“CLD”) and the
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Office of Chief Disciplinary Counsel (“CDC”).4 The Committee recognizes that its role is to
assist the Court in overseeing the attorney-client disciplinary process as a whole, and to help the
Court respond to issues concerning the attorney-client grievance process that are brought to the
Court’s attention. Especially during a time in which issues concerning the attorney-client
grievance process have been brought directly to the Court, the Committee understands its role as
serving as “eyes and ears” on systemic issues affecting the internal operations of the grievance
process and its accessibility to members of the public.
As part of its role, the Committee must interact and has interacted with (among other
State Bar-related groups) CDC; CLD; the Board of Disciplinary Appeals (“BODA”), which
serves as an appellate body with respect to grievance and disciplinary decisions; and the ClientAttorney Assistance Program (“CAAP”).
Through the process of interacting with
representatives of CLD, CDC, BODA, and CAAP, the Committee not only gathers information
about the attorney-client disciplinary process but also has the opportunity to discuss systemic
issues and potential areas for improvement. The Committee has found representatives of all
three entities to be genuinely dedicated to the proper functioning of the attorney-client
disciplinary process, and also genuinely interested in both the continuous improvement and
transparency of that process.
The Committee looks forward to its continued work with the CLD, the CDC, BODA,
CAAP, and other State Bar-related groups as they implement improvements to the functioning of
the attorney-client grievance process. The Committee understands that the attorney-client
grievance process, along with all aspects of the State Bar’s functioning, are and will continue to
be the subject of ongoing review by the Texas Sunset Advisory Commission during the
upcoming session of the Texas Legislature.5 As indicated more specifically below in this report,
the Committee stands ready to follow up with the Court and the CLD, the CDC, BODA, CAAP,
and other State Bar-related groups for any assistance it might provide in overseeing the
implementation of potential changes in legislation, State Bar rules, and disciplinary procedures
or operations following Sunset Commission review.
The Committee’s work over the past biennium has led to discussions with stakeholders
regarding a large number of issues, including but not limited to the following procedural and
substantive issues affecting the grievance process:

4

For a description of these two entities and their organization and functions, please see the
information available at the State Bar of Texas website, including the annual reports published by CLD
that are accessible through the State Bar’s website at www.texasbar.com.
5

For a description of the Sunset Commission’s activities in general and its review of the State Bar
of Texas, please see the Commission’s website at www.sunset.texas.gov.
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Public awareness of and access to the attorney-client disciplinary process;
The “user-friendliness” of the disciplinary process, on-line and otherwise, including the
grievance forms and the potential use of a grievance “hotline” with access to both English
and Spanish-speaking representatives;
The efficiency of the disciplinary process, and the length of time taken in the grievance
process along various steps;
Potential improvements to the effective operation of grievance panels, including access to
assigned investigators; the advantages and disadvantages of face-to-face as opposed to
telephonic meetings; the potential increased use of web-based “face to face” meetings;
and access to information about interpretation of rules and results from grievance panels
across the State;
The use of the summary disposition docket, including the quality and quantity of
submissions; inclusion of protected medical information/medical records in materials
distributed to panels; the effectiveness of grievance panels in reviewing cases on
summary disposition docket; and access to CLD investigators for purposes of grievance
panel members asking follow-up questions and obtaining additional information;
The general effectiveness and empowerment of public grievance panel members
including public member training on disciplinary rules and procedures; and whether the
views and input of public members are properly respected;
The size of grievance panels, why the size of grievance panels varies over the State, and
how variances in size may affect the uniform administration of the grievance process;
Uniformity of interpretation of disciplinary rules among grievance panels;
The extent and efficacy of lawyer self-regulation in smaller Texas communities;
Grievances arising in the context of immigration representation;
Issues relating to unauthorized practice of law by “notarios” and other non-lawyers;
Grievances arising in context of barratry allegations;
Grievances arising in the context of criminal defense practice;
Unauthorized practice of law in the areas of will preparation and estate planning;
Training of CDC staff, including investigators and attorneys, both in general and with
respect to specialized areas such as immigration and barratry;
5

CLD/CDC’s requests for and collection of attorneys’ fees in disciplinary cases;
Handling and treatment of IOLTA account issues;
The potential use and actual use of Disciplinary Rule of Professional Conduct 8.04(a)(3)
in disciplinary cases as a “catch-all” rule;
Utilization of the Texas Lawyers’ Assistance Program, including advising panel members
of their ability to make referrals to TLAP;
The Grievance Referral Program, and potential expansion of the use of this program as a
means of encouraging early resolution of grievances;
The discretion given to CDC attorneys to resolve cases, including discretion to resolve a
case both before and after a grievance panel decides a case on summary disposition or
following an evidentiary panel hearing;
The absence of rules related to ex parte communications with grievance panel members
during an evidentiary hearing, and members of public, or complainants or respondents,
calling a panel member after or during a disposition;
Assignment of cases for evidentiary hearing to a grievance panel when the original panel
rejects a summary disposition recommendation;
Maintaining the confidentiality of private reprimands;
CDC’s ability to track patterns of grievances by subject matter.
The Committee has taken input on and evaluated each of these categories of issues during
the past biennium. Certain of the areas listed above have been addressed in greater detail during
the current biennium, and those are reported on below in this report. During the upcoming
biennium, the Committee will continue to evaluate and report its conclusions on potential efforts
and measures to address the above-listed issues, including those not discussed in detail in this
report and other reports issued during the current biennium.
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Specific Areas of Committee Review and Recommendations
1.

Grievance Classification Process

Background
In its October 2015 and May 2016 reports to the Court, the Committee discussed in detail
potential opportunities for improvement in the grievance classification process, as well as
potential changes to the rules concerning that process. The Committee has followed up with the
CDC concerning the October 2015 report and its recommendations. The CDC has indicated that
the Committee’s recommendations in the October 2015 report are under review as part of the
ongoing process of Sunset Commission evaluation of the State Bar of Texas.
The Committee fully appreciates the need for a coordinated effort in response to the
ongoing Sunset Commission review of the State Bar as a whole, and also recognizes that the
Committee’s recommendations address only a part of the grievance process subject to Sunset
Commission review. The Committee looks forward to continued discussion with the CLD and
CDC regarding the implementation of recommendations made in the October 2015 report, such
as:
Improvements in notification letters provided to complainants (see October 2015 report at
20-22).
Augmentation of training and resources and/or re-allocation of existing resources (see
October 2015 report at 23-26).
The Committee continues to receive input from stakeholders who believe that the
grievance classification process can be improved, and that the Committee’s recommendations as
set out in its October 2015 and May 2016 reports would help to foster those improvements.
Recommendations
1.
The Committee will continue to follow up with the CLD and CDC as indicated
above and report to the Court on the implementation of process improvements to the grievance
process as outlined in the October 2015 and May 2016 reports, including recommendations on
means of making the basis for classification decisions more transparent to complainants.
2.
In its October 2015 report, the Committee also suggested potential changes to the
Rules of Disciplinary Procedure, to bring the rules into compliance with the provisions of the
State Bar Act and to eliminate appeals from dismissals of grievances filed against persons who
are not members of the State Bar. October 2015 Report, at 22-23. Among other things, the
Committee’s report suggested that the Court evaluate a potential change to Rule 2.10 of the
Rules of Disciplinary Procedure to better conform the language of the rule to the State Bar Act
(section 81.073(b) of the Texas Government Code). The Supreme Court can consider in its
7

discretion whether to recommend to State Bar leadership to evaluate these potential rule changes
and provide a recommendation to the Court.
3.
The Committee notes that some of its recommendations regarding the grievance
classification process involve issues of resource allocation within the State Bar of Texas. The
Supreme Court can consider in its discretion whether to recommend to the State Bar that the
Committee’s recommendations in the GOC’s October 2015 and May 2016 reports requested by
the Court be evaluated by the State Bar as part of its budget process.
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2.

Grievance Process Oversight of Immigration Law Practice

Background
During the past two years immigration policy has unfolded in a manner that was not
anticipated by the GOC in its 2014 Biennial Report. In late 2014, President Obama concluded
that comprehensive immigration reform (“CIR”) bore no likelihood of passing Congress. On
November 20, 2014, bypassing Congress and invoking his executive authority, the President
announced a series of administrative reforms of immigration policy, collectively called the
Immigration Accountability Executive Action. These reforms were expected to benefit
approximately five million of the estimated eleven million undocumented immigrant residing in
the United States.
Shortly following the President’s announcement, the State of Texas, leading a coalition of
twenty-six states, successfully challenged the executive action in U.S. District Court, which ruled
that the administration had overstepped its executive authority. Upon appeal by the federal
government to the Fifth Circuit Court of Appeals, the coalition of states prevailed again before a
three-member panel of judges. The federal government appealed to the U.S. Supreme Court, and
in January 2016 and the case was accepted. Oral argument was held on April 18, 2016 in the
Supreme Court, and a decision is expected in June 2016. United States v. Texas, No. 15-674.
Against this contentious backdrop, the estimated 1.4 million undocumented immigrants
in Texas continue to seek legal remedies to their unauthorized status. Absent any meaningful
reforms, immigration practitioners must rely on existing laws which are complicated and arcane
in their scope. Current immigration law is also harsh and severe with respect to its punishing
consequences for anyone who either, by their own actions, or those of their attorneys, are not
well versed on immigration law.
During the past two years the GOC gleaned significant perspective from stakeholders
familiar with the issues immigrants face as they seek quality and competent legal representation.
As in the GOC’s 2014 Biennial Report, the GOC reiterates its concern that the State Bar of
Texas grievance process be responsive to complaints filed against attorneys handling
immigration cases. In this regard we make note of the following issues:
a. The over-classification of immigration complaints as “inquiries”
The GOC spoke with a number of interested parties who expressed frustration that
immigration complaints are frequently dismissed during the classification process as “inquiries”
notwithstanding apparent conduct on the part of the attorney that rises to a rule violation. In its
2014 Biennial Report the GOC discussed the “Lozada” requirement under federal law6 that a
grievance be filed against an attorney if a past immigrant client seeks to later have a deportation
matter reopened on the basis of ineffective assistance of counsel. Some stakeholders with whom
we met believe the specter of Lozada has tainted the CDC’s analysis of immigration related
6

In re Lozada, 19 I&N De. 637 (BIA 1988), aff’d, 857 F.2d 10 (1st Cir. 1988).
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complaints. Their perception is that CDC far too frequently attributes immigration complaints to
fulfilling Lozada requirements without a taking a serious look at the details of the complaint.
b. Scarcity of experienced immigration law practitioners in the Texas attorney
disciplinary system
Immigration law is complex and unintuitive. The consequences attached to unsuccessful
applications for immigration relief are grave. Immigrants who are denied relief face forced
removal from the United States, oftentimes back to a country from which they fled for their lives
in the first place. Many immigrants who are denied relief and ordered removed from the United
States face agonizing separation from their spouses and citizen children who remain in the
country. Given the severe human consequences of unsuccessful applications for immigration
relief, complaints submitted against immigration attorneys should be considered with special
thoughtfulness, attendant to the draconian outcome that awaits a complainant.
In its 2014 Biennial Report the GOC recommended the State Bar develop a select group
of immigration law practitioners who could minimally be available as a resource for interpreting
the intricacies of immigration proceedings. The GOC further recommended the State Bar seek
out and appoint attorneys with immigration law practice experience to local grievance panels.
To adequately and fairly consider immigration related complaints this expertise is essential,
especially considering the dire consequences in this area of practice.
c. Long and protracted course of discipline against immigration “bad actors”
The GOC has met with impassioned stakeholders who have shared their frustration about
what they perceive as inadequate disciplinary actions taken against bad-acting immigration
attorneys. According to these reports, these bad actors, even after being sanctioned, continue to
practice and continue harming clients. These attorneys reportedly target uneducated, nonEnglish speaking immigrants. It has also been reported to the Committee that members of this
population are less inclined to complain or file grievances.
The GOC would like to commend the CLD and CDC in the progress made over the last
few years in the area of immigration-related grievance matters:
Beginning with the 2012-2013 fiscal year, CDC began tracking immigration grievances
as one of the specific “Areas of Law” (along with “Criminal”, “Family”, “PI”, etc.). In its first
year of such reporting, 281 immigration-related grievances.
The CLD and CDC have made great efforts in increasing the awareness of, and in taking
action against, attorneys who have violated the disciplinary rules in the course of handling
immigration matters.
CDC has also increased visibility on this issue through CDC staff members’ presentations
to immigration law seminars regarding the application of disciplinary rules and procedures in the
context of immigration law practice.
10

Recommendations
1.
The CDC should consider whether to assign certain types of grievances to CDC’s
classification attorneys on a specialty-area basis rather than the current alphabetical basis. (As
discussed in the GOC’s October 2015 report, the CDC currently allocates classifications to
classification attorneys based on sections of the alphabet, according to the respondent’s last
name.) Assigning grievances that concern specialized areas of law according to subject matter
could have two benefits: (a) it could allow a classification attorney the ability to develop an
“industry” expertise (for example, an understanding of the nuances that are particular to the
various practices of law such as criminal, appeals, family, tax, and immigration); and (b) it
would allow a CDC classification attorney to identify repetitive types of claims within a
particular area of law.
2.
As a means of getting increased immigration law experience to bear when needed
on immigration-related grievances, the CLD and CDC should consider whether (a) to formalize a
“panel of immigration experts” available for review or consultation with CDC classification
attorneys or grievance panels during summary disposition docket or evidentiary hearings; (b)
populating at least one local grievance panel in each district with at least one immigration
attorney member, and having immigration-related grievances assigned to this local panel, and (c)
working with the American Immigration Lawyers Association to accomplish these objectives.
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3.

Orientation and Training of Grievance Panel Members

Background
In our visits to 12 different Texas cities during the biennium, the Committee spoke with
many dedicated grievance panel (attorney and public) members who represented varied years of
experience and service.
Overwhelmingly we received the impression that panel members are comfortable with
their co-panelists and that grievance panels throughout Texas are functioning with a high degree
of collegiality and professionalism. Also, overwhelmingly, we heard panel members commend
the State Bar staff for its timeliness in providing hearing packets and in answering any questions
panel members posed.
Many public panel members also reported that their initial orientation to the grievance
panel process could have been more comprehensive. Many also expressed a desire for ongoing
training.
Several more experienced panel members also commented that it would be worthwhile to
develop online training materials that could be available to all panel members irrespective of
their level of experience.
Many grievance panels conduct their meetings, including deliberations on summary
disposition docket, exclusively via teleconferencing. Indeed, the Committee came across
instances in which members of the same grievance panel appeared before the Committee without
having met before in person. As explained to the Committee, there can be a perception of
competing interests at play in terms of efficiency of the grievance panels’ performance of their
work versus the responsibility that the panels have to give fair and full consideration (and
discussion) of the positions of both complainant and respondent. Many panel members reported
to the Committee that increasing the frequency of face-to-face interaction of panel members
would encourage full participation in deliberations among all members, including non-attorney
members, and increase the quality of deliberations over matters on summary disposition docket.
Recommendations
1.
The CLD and CDC should consider whether to require that the initial grievance
panel meeting after the appointment of new panel members be conducted in person among panel
members, along with an in-person orientation to be led by an experienced grievance panel or
CDC representative.
2.
The CLD and CDC should consider the use of Skype or other online “face time”
platforms for grievance panels when face-to-face meetings are not practicable.
3.
The CDC should consider expanding online training capabilities, on both the
Disciplinary Rules and disciplinary procedures, for panel members.
12

4.
The CDC should consider expanding the orientation program for new panel
members to include additional training on both the Disciplinary Rules and disciplinary
procedures.
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4.

Access to the Grievance Process

Background
The Committee focused attention on feedback concerning public awareness of and access
to the attorney-client grievance process. Feedback received indicated that there is a lack of
awareness of the process among the public generally, and in particular among the client
communities that may be most in need of accessing the process. Currently, public education
efforts appear to be principally directed as follows: (1) through a mandate that attorneys provide
a disclosure through a placard or signage at their offices; (2) through brochures that are
distributed at attorney offices, courthouses, and other facilities; and (3) through the State Bar
website.
Furthermore, the Committee received feedback from stakeholders and members of the
public about the process of initiating a grievance, and thoughts and comments on how to make
the grievance initiation process easier, less cumbersome, and more user-friendly. The
Committee also received questions about the resources available to a member of the public, who
may not have access to representation of an attorney experienced with the process, in filling out
and filing a grievance.
The Committee recognizes that the CLD and CDC, working with the State Bar, has made
great strides in facilitating public access to the grievance initiation process, including by placing
the grievance form on an online platform in which the grievance form can be filled out and
submitted electronically. In the spirit of continuous improvement, the Committee has received
and reports on some additional suggestions that could increase public access.
Recommendations
1.
The State Bar should consider augmenting efforts to educate the public about the
grievance process. In particular, the State Bar should consider the use of public service
announcements on local radio stations and local print publications, including stations and local
print publications that serve communities which include immigrants. PSAs could be used not
only to educate members of the public about the grievance process but also about the dangers
and inappropriateness of unauthorized practice of law by notarios and others and barratry. The
State Bar could also consider making a disclosure about the grievance process in attorney-client
retention letters mandatory, as opposed to optional. These are but two non-exclusive suggestions
heard by the Committee to increase public awareness of the attorney-client disciplinary process.
2.
The Committee also received feedback that despite improvements, the grievance
initiation form can be improved further. In particular, the Committee received questions about
the following requirements of the grievance form:
On page 2, requirements on form for:
TDCJ/SID #
Immigration #
14

Employer and Employer Address
Drivers License #
Date of Birth
On page 3, Questions 3 and 4, relating to a family member’s grievances
The CLD and CDC should re-evaluate whether all of the information requested by the form is
necessary for the initiation of a grievance, and whether instead of requiring all information for all
grievances, the form or its accompanying instructions could make clear that additional
information related to the complainant, such as an immigration number for an immigrationrelated grievance or a TDCJ/SID number for a criminal case-related grievance, may be required
to be submitted.
3.
The CLD and CDC should continue efforts on continuous improvement of the online platform for the initiation of grievances, including:
Making the grievance form accessible directly through a tab on the State
Bar’s website, rather than through multiple links;
Providing an electronic receipt and notification to the complainant
explaining how the process will work from the point at which the
complainant submits the grievance electronically.
4.
The CDC should consider establishing a “helpline/hotline” through which persons
seeking to file grievances could ask questions about the process for filing a grievance.

15

5.

Implementation and Use of Client-Attorney Assistance Program

Background
The Client-Attorney Assistance Program (“CAAP”) is a “confidential dispute resolution
service of the State Bar of Texas. Its objective is to facilitate communication and foster
productive dialogue to help Texas lawyers and their clients resolve minor concerns, disputes, or
misunderstandings impacting the attorney-client relationship.”7 The State Bar brochure defines
the CAAP mission statement: “To assist the public and attorneys in resolving disputes with
Texas attorneys and facilitate and improve communications between clients and attorneys.”8 The
CAAP process is available to the public and Texas lawyers. CAAP supports the attorney
discipline process by providing information about the grievance process and grievance forms
upon request or through its website. In addition, CAAP makes referrals to appropriate State Bar
departments, local bar associations, and other community and State of Texas programs and
agencies that can assist those persons who contact CAAP for assistance.9
The CAAP staff consists of eight employees, the director, two administrators, and five
certified mediators. Only the director is an attorney. The certified mediators of CAAP answer
the Grievance Helpline (800) 932-1900 and provide information to the public sector about the
Texas Disciplinary Rules of Procedure and the disciplinary process, educate the public about
various self-help options for navigating the legal process, and intervene in the attorney-client
relationship on the client’s behalf when necessary.”10 CAAP is adequately staffed. The
employees have a very positive work ethic and the work environment is pleasant.
During the 2013-2014 Bar year, CAAP received 23,170 contacts (17,559 live calls and
5,611 mail requests). CAAP screened 7,394 grievances classified as inquiries and assisted in
1,127 dispute resolutions.11
During the 2014-2015 Bar year, CAAP handled 15,138 live calls from the public and
responded to 6,999 mail requests for forms, information, and resources. CAAP screened 7,512
grievances classified as inquiries and assisted in 1094 dispute resolutions with “successfully re-

7

Commission for Lawyer Discipline, Annual Report 30 (2014-2015) (hereinafter “CLD 2015
Report”).
8

State Bar of Texas brochure “CAAP Client-Attorney Assistance Program “What it is and how it
works”(35497 9/07).
9

Id.

10

CLD 2015 Report.
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Commission for Lawyer Discipline, Annual Report 30 (2013-2014) (hereinafter “CLD 2014

Report”).
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establishing productive communication in 84 percent of its cases.12 The average length of time
to resolve an issue is 30 days.13
The leadership and competency of the CAAP staff leads to the prompt and positive
resolution of disputes.14
Contacts made to CAAP are either live telephone calls or mail requests. CAAP
maintains a web page15 that offers assistance in resolving minor concerns and provides the public
with information about CAAP and the ability to download the CAAP Brochure and the CAAP
Checklist & Request for Assistance (“RFA”). Both forms are available in English and Spanish.
The request for assistance cannot be filed electronically.
CAAP is a program of the State Bar that supports CDC in its administration of the Texas
attorney discipline system and which impacts the number of grievances filed against lawyers.
All CAAP information is confidential. CAAP assistance is totally voluntary. CAAP cannot take
place if a grievance is pending. If the process is not successful, no information is shared with the
CDC. However, the client has the option to file a grievance even if there was a successful CAAP
resolution.
Recommendations
1.
The State Bar should consider making the RFA process and form available in an
electronic, online platform.
2.

The RFA and RFA checklist forms should be updated to include email addresses.

3.
If the dispute is resolved through the CAAP process, then there should not be a
need for any further CDC action, and to the extent that rules need to be amended to reflect that,
those rule changes should be enacted.
4.
Presently, CDC and CAAP do not share any information. In some situations the
statistical information may be useful to identify either a complainant or attorney that is
frequently in the system. There should be a bridge to share basic information between CDC and
CAAP.
5.
pro bono.

CAAP should keep statistics of whether the attorney is court-appointed, hired, or

12

Id.

13

February 12, 2016 meeting with CAAP Director.

14

February 12, 2016 GOC visit with CAAP.

15

See https://www.texasbar.com/caap/.
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6.
The State Bar should evaluate whether one of the CAAP mediators should be an
attorney, to provide support in the absence of the Director.
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6.

Grievance System and Barratry

Background
Texas outlawed barratry as early as 1876. In 1989, Texas lawmakers explicitly made
illegal solicitation a felony offense and codified felony barratry as “a serious crime for all
purposes and acts, specifically including the State Bar Rules and the Texas Rules of Disciplinary
Procedure.” TEXAS PENAL CODE § 38.12. Disciplinary Rule of Professional Conduct 7.03
prohibits barratry by lawyers and their employees and agents. Texas Disciplinary Rule of
Professional Conduct 8.04(b) defines barratry as ethical misconduct and, among other crimes, a
serious crime.
It is a crime and ethical misconduct for a lawyer, law firm, or a representative of a lawyer
or law firm to contact, in person or by phone, an accident victim for purposes of legal
representation if the victim has not first requested the call or personal visit. This includes
lawyers or their representatives, and even first responders, who try to make contact with the
victim at the crash scene, at the hospital, at the funeral home, or at the victim’s home, for the
purposes of having the victim sign a contract for legal services. It is also a crime to offer or
accept money in connection with lawyer solicitation of legal representation.
The intent of the law is to protect accident victims from in-person solicitations or written
solicitations at a time when they may be grieving or in the midst of a highly emotional situation.
The policy underlying the law and ethical rules is to prevent a situation in which victims and
family members are not only approached during a time of loss, injury, and/or grief, but also
pressured to make hasty decisions on who they should retain as their lawyer during a difficult
time.
Stakeholders have reported to the GOC during the past biennium that although barratry
continues to exist and has proliferated in areas of the state (for example, in the area of personal
injury cases in South Texas), grievances alleging misconduct have been scarce. CDC
representatives have confirmed that few grievances have been filed.
The GOC has received many explanations for the few number of barratry-related
grievances, including:
The victim or family member approached about representation receives a settlement, and
he or she is unlikely to complain about improper solicitation;
Lawyers are reticent to file grievances against each other, especially in smaller
communities; and
Barratry situations are difficult to identify and barratry allegations are difficult to prove,
especially without the reporting and cooperation of the client whose representation was
solicited in violation of the law and ethical rules.
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The GOC’s 2012 biennial report found that “Texas barratry restrictions have rarely been
enforced… [and] anecdotal reports of barratry have proliferated – including reports to the
Grievance Oversight Committee.” The GOC’s 2014 biennial report likewise indicated that
barratry was still prevalent, and also cited a Texas law review article that observed that “no
Texas lawyer has been convicted under the 118-year-old [criminal barratry] law.” The
Committee concluded in prior reports that the State Bar should monitor the enforcement and
effects of civil remedy provisions regarding barratry and enhance coordination of existing
prosecutorial resources.
As part of its regional meetings, the GOC received input on this issue from
representatives of the CDC, members of the public, public and lawyer grievance panel members,
attorneys, judges, district attorneys, and police and fire department officials including a police
chief and fire chief. GOC representatives reviewed case law, law review articles, media articles,
and the legislative histories of the barratry laws.
The GOC also requested and obtained statistical information from the CDC. The
information provided by the CDC includes data collected from June 1, 2013 through March 31,
2016. This statistical data was carefully reviewed by the GOC in making its findings and
recommendations. The data shows that in the most recent bar year (2015-2016), 56 grievances
characterized by CDC as related to “advertising and solicitation” were filed, as opposed to only
11 such grievances filed in the prior bar year (2014-2015). This “advertising and solicitation”
category includes but is not limited to barratry-related grievances, which are not tracked by CDC
in a stand-alone category. This data is a limited sample. The GOC cannot reach any definitive
conclusion on trends for barratry-related grievances based on currently available data.
CDC representatives have stated that several barratry-related grievances have resulted in
findings of disciplinary rules violations and sanctions. CDC represented that although barratry
cases have not been tracked as a specific category, they are aware of grievances that allege
barratry and give those matters a priority for evaluation when they are filed. CDC
representatives indicate that they have presented at attorney continuing legal education
conferences on the issue of barratry, and have coordinated with the Texas Attorney General’s
Office on at least two barratry prosecutions. The CDC does not engage in proactive
investigations of barratry, but instead evaluates barratry-related grievances as they are filed, in
the same manner as any other grievance.
Recommendations
1.
The State Bar should consider recognizing that barratry has not been effectively
addressed through the attorney-client disciplinary system as currently structured.
2.
The GOC continues to recommend that the CDC consider coordinating with the
Texas Attorney General’s Office to track and report annually the number of barratry
prosecutions undertaken across the State, the types of barratry prosecutions, and the number of
successful prosecutions.
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3.
The GOC continues to recommend that the CDC cooperate with local, state, and
federal law enforcement agencies to assist in barratry prosecutions.
4.
The State Bar should continue efforts to increase public awareness of barratry.
The Committee recommends that the State Bar consider dedicating resources to the development
of brochures to be distributed to the public, and public service announcements, in print and
broadcast media, aimed at raising the general public’s ability to recognize barratry, and the
process to report it to the proper authorities. Such public service announcements, especially in
South Texas, should be in English and Spanish and placed in media outlets most likely to reach
the intended audiences.
5.

The CDC should track barratry-related grievances as a separate category.

6.
The State Bar, CLD, and CDC should evaluate whether it would be advisable to
recommend that fee forfeiture be explicitly added as a potential sanction for use by CDC in
barratry or other cases, under the definition of “Sanction” provided in Texas Rule of Disciplinary
Procedure 1.06(Z).
7.
The State Bar, CLD, and CDC should evaluate additional potential steps that
could be taken to address barratry proactively and consider the additional resources and rule
changes that would be necessary to accomplish such proactive measures.
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7.

Grievance System and IOLTA Issues

Background
Since its 2014 report, the GOC has continued to monitor IOLTA issues. In the previous
report, the GOC’s recommendations focused on increasing awareness among attorneys of trust
account rules and requirements. The GOC commends the State Bar and the CDC in the visible
increase in public presentations and training sessions on trust account issues through such venues
as the April 2014 Grievance Symposium sponsored by CLD and CDC, CDC personnel speaking
at various attorney group sessions, several CDC presentations on IOLTA rules to statewide
seminars sponsored by The State Bar of Texas, The UT School of Law, and others.
Recommendations
1.
The State Bar and the CDC should continue efforts to increase awareness of trust
account requirements. Additional efforts could include an IOLTA compliance announcement at
each CLE conference sponsored by the State Bar.
2.
In a manner similar to those identified in the “ABA Model Rules for Trust
Account Overdraft Notification – Rule 3,” the State Bar should consider implementing a system
whereby the CDC is notified of any overdraft in an attorney’s trust account. Texas is among the
great majority of states that do not perform audits of their state’s attorneys’ trust accounts.
Implementing a trust account overdraft notification program would be a step towards improved
State Bar oversight of this vital “public trust” rule. Such a measure would assist in identifying
potential violations.
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Concluding Comments
The Committee appreciates the continuing opportunity to assist the Court in its oversight
of the attorney-client grievance process. The Committee stands ready to answer any questions
from the Court about this report and to provide any additional research, resulting observations,
and recommendations as the Court might find helpful or necessary.
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Report on the Grievance Classification Process
By the Grievance Oversight Committee
Background
The Texas Supreme Court originally established the Grievance Oversight Committee
(“the GOC” or “the Committee”) in the 1970s, and most recently reconstituted the GOC by
Order dated February 22, 2011. The Supreme Court has charged the Committee generally with
reviewing the operation of the attorney-client grievance process and reporting its observations
and recommendations to the Court. Over the life of the GOC, the Committee has provided both
periodic annual and biennial reports to the Supreme Court, as well as reports on specific issues
affecting the grievance process as requested by the Court.1
By letter dated April 16, 2015, the Supreme Court requested the GOC investigate
concerns raised to the Court’s attention about “the process by which grievances are classified as
‘inquiries’ and dismissed without further investigation or action in instances where the face of
the grievance alleges that an attorney has violated one or more of the Texas Rules of Disciplinary
Procedure.”2

Executive Summary
The GOC has undertaken the investigation requested by the Court of the process by
which grievances are being subjected to an initial screening classification as “complaints” or
“inquiries,” pursuant to state law and Texas Rule of Disciplinary Procedure 2.10. Following the
Committee’s investigation, it provides the following observations and recommendations to the
Court, all of which are explained in further detail below in this report:
(1) The grievance classification process is administered and overseen by highly competent
and dedicated personnel at the State Bar’s Office of Chief Disciplinary Counsel (“CDC”).
(2) The decision to centralize the grievance classification process in the CDC headquarters in
Austin, which was implemented in 2007, has provided benefits both in oversight of the
process and consistency of grievance classification determinations.

1

Additional information on the GOC, as well as links to past reports, is available at
www.txgoc.com.
2

A copy of the Supreme Court’s letter requesting the investigation is attached as Tab 1 for the
Court’s convenience.
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(3) The Board of Disciplinary Appeals (“BODA”) provides effective oversight of the CDC’s
administration of the grievance classification process, through the attorneys who serve as
members of BODA, as well as through its highly competent and dedicated staff.
(4) The current structure of the State Bar Act and Rules of Disciplinary Procedure has
resulted in a system in which seventy (70) percent or more of grievances are dismissed as
inquiries through the classification process, before the facts underlying the grievances are
evaluated in any respect—internally at CDC, or by a grievance panel or district court.
The high percentage of grievances dismissed as inquiries through the “initial filtering”
process of grievance classification makes it all the more critical to ensure that the
grievance classification process operates as effectively and as transparently as is possible.
(5) As with any process, the current administration of grievance classification under the
Rules of Disciplinary Procedure should be continuously evaluated for potential
improvements. The Committee makes the following recommendations for such
improvements:
a. In the interests of transparency and improving public confidence in the grievance
classification process, CDC should provide grievance-specific explanations in
writing to a person whose grievance is classified by CDC as an inquiry.
b. CDC should revise the notification letters it sends to a person whose grievance is
dismissed as an inquiry to clarify the process currently provided under the Rules
of Disciplinary Procedure by which that person may appeal that classification, and
later amend the grievance as provided by the rules.
c. The Court should consider whether the Rules of Disciplinary Procedure should be
clarified, in a manner consistent with the State Bar Act, to allow a complainant to
attempt to amend a grievance once before the CDC within 20 days of receiving a
CDC notification letter, in lieu of the complainant taking an appeal to the BODA.
d. Appeals to BODA from dismissals of grievances on grounds that the respondent
attorney is not a member of the State Bar, or has been disbarred or resigned, are
not necessary, and the applicable rules should be amended as a result.
e. Given the large number of grievances dismissed through the grievance
classification process, the State Bar of Texas, in consultation with the
Commission for Lawyer Discipline and the CDC, should consider whether
additional attorney resources and qualified Spanish language/translation services
should be dedicated specifically to the grievance classification process.
f. Given the large number of grievances dismissed through the grievance
classification process, and as a mechanism for providing additional training and
support to classification attorneys on CDC staff, the CDC should consider
whether any portion of these additional attorney resources should be dedicated to
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an internal “quality control” review of classification decisions, under which a
random sample of grievance classification decisions would be periodically
reviewed.
g. The CDC should review its internal operational policies, procedures, and training
to reaffirm in writing certain core principles that CDC currently applies to the
grievance classification process, such as the liberal reading of grievances at the
classification stage; the need to analyze, independently of how issues are phrased
in what may be a “lay person’s” grievance, whether the asserted facts could, if
proved, constitute a violation of the Disciplinary Rules of Professional Conduct;
and the need for individual classification attorneys, in cases of doubt, to seek
additional input from peers or a supervisor.
h. The CDC should continuously review the training provided to classification
attorneys on the CDC’s Austin staff, on the classification process procedures
employed at CDC as well as on the Disciplinary Rules of Professional Conduct.
(6) Given the repeated uncertainty arising in the context of the classification of grievances
raising issues under Disciplinary Rule of Professional Conduct 8.04(a)(3), which
provides that a lawyer shall not “engage in conduct involving dishonesty, fraud, deceit or
misrepresentation,” additional clarity on the application and scope of the rule, in either
the rule itself or the comments to the rule, is warranted.
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Methodology for Investigation and Report
The Committee undertook the following steps to conduct the investigation as requested
by the Supreme Court:3
Reviewed the Supreme Court’s assignment to the GOC, and requested and
received additional information from the Court regarding the concerns raised to
the Court.
Reviewed applicable law and the Rules of Disciplinary Procedure and
Disciplinary Rules of Professional Conduct relating to both the grievance
classification process and concerns raised about that process.
Reviewed various concerns raised to the Supreme Court about the grievance
classification process.
Collected and reviewed materials related to the administration of the grievance
classification process, including policies and procedures at both CDC and BODA.
Collected and analyzed data regarding the grievance classification process.
Conducted interviews of CLD/CDC personnel, BODA members and staff,
grievance panel members, and persons from throughout the state4 who have had
interactions with the grievance process.
With the assistance of CDC personnel, walked through the actual grievance
classification process that involves three classification attorneys reviewing
approximately 7000 grievances or more per year.
The Committee commends all persons contacted and/or interviewed by the Committee
for their cooperation with and candor shown in the GOC’s investigation. With respect to
interviews conducted by the Committee, the GOC also made efforts to contact every person
whom the Court had identified as approaching it with concerns about the grievance classification
process. All of the CDC and BODA personnel the Committee contacted were cooperative and
provided helpful information to the Committee. The Committee also interviewed several
complainants regarding their experiences in the grievance classification process and they were
3

In addition to the members listed on the cover page, former GOC member Faye M. Bracey, San
Antonio, also contributed to the research and interviews underlying this report.
4

As part of its normal annual operations, the GOC conducts meetings throughout the state who
are involved in the grievance process. The GOC invites to and includes in its meetings not only persons
who have served on local grievance panels, but also individuals and representatives from various groups
and organizations from communities across Texas who have had interaction with the process, such as
complainants, respondents, lawyers who represent complainants and respondents, district attorneys, and
representatives of public service and pro bono groups.

4

professional, courteous, and thoughtful in their responses. Only one such person (a complainant
invited to meet with the GOC) contacted by the Committee declined to participate in the process
through an interview.
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Description of Current Grievance Classification Process
A. Legislation and Rules Regarding Process
The current grievance classification process, as reflected in the current version of Rule of
Disciplinary Procedure 2.10, has been in place for grievances filed on or after January 1, 2004.
During the 78th Session, the Texas Legislature added the following provision, among others, to
the State Bar Act, Chapter 81 of the Texas Government Code:
Sec. 81.073. CLASSIFICATION OF GRIEVANCES. (a) The chief
disciplinary counsel's office shall classify each grievance on receipt as:
(1) a complaint, if the grievance alleges conduct that, if true, constitutes
professional misconduct or disability cognizable under the Texas Disciplinary
Rules of Professional Conduct; or
(2) an inquiry, if:
(A) the grievance alleges conduct that, even if true, does not constitute
professional misconduct or disability cognizable under the Texas Disciplinary
Rules of Professional Conduct; or
(B) the respondent attorney is deceased, has relinquished the attorney's
license to practice law in this state to avoid disciplinary action, or is not licensed
to practice law in this state.
(b) A complainant may appeal the classification of a grievance as an
inquiry to the Board of Disciplinary Appeals, or the complainant may amend and
resubmit the grievance. An attorney against whom a grievance is filed may not
appeal the classification of the grievance.
Under the authorization of the 2003 legislation amending the State Bar Act,5 the Supreme
Court renumbered the then-existing Rule of Disciplinary Procedure 2.09 to the current version of
Rule of Disciplinary Procedure 2.10,6 which provides as follows for grievances filed on or after
January 1, 2004:

5

It is important to note that legislative history indicates that the 2003 State Bar Act amendments
were intended in part to eliminate delays in grievance processing and promote efficiency.
6

The Supreme Court did so in its Order dated December 29, 2003.
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2.10 Classification of Inquiries and Complaints
The Chief Disciplinary Counsel shall within thirty days examine each
Grievance received to determine whether it constitutes an Inquiry or a Complaint.
If the Grievance is determined to constitute an Inquiry, the Chief Disciplinary
Counsel shall notify the Complainant and Respondent of the dismissal. The
Complainant may, within thirty days from notification of the dismissal, appeal the
determination to the Board of Disciplinary Appeals. If the Board of Disciplinary
Appeals affirms the classification as an Inquiry, the Complainant will be so
notified and may within twenty days amend the Grievance one time only by
providing new or additional evidence. The Complainant may appeal a decision
by the Chief Disciplinary Counsel to dismiss the amended Complaint as an
Inquiry to the Board of Disciplinary Appeals. No further amendments or appeals
will be accepted. In all instances where a Grievance is dismissed as an Inquiry
other than where the attorney is deceased or is not licensed to practice law in the
State of Texas, the Chief Disciplinary Counsel shall refer the Inquiry to a
voluntary mediation and dispute resolution procedure. If the Grievance is
determined to constitute a Complaint, the Respondent shall be provided a copy of
the Complaint with notice to respond, in writing, to the allegations of the
Complaint. The notice shall advise the Respondent that the Chief Disciplinary
Counsel may provide appropriate information, including the Respondent’s
response, to law enforcement agencies as permitted by Rule 6.08. The
Respondent shall deliver the response to both the Office of the Chief Disciplinary
Counsel and the Complainant within thirty days after receipt of the notice.
Prior to these changes made effective for grievances filed on or after January 1, 2004, this
“initial screening” classification process for grievances did not exist. Rather, the screening
mechanism for grievances was an “investigatory hearing” or “just cause” hearing conducted by
an investigatory panel of a district grievance committee. The rules related to “investigatory” or
“just cause” hearings allowed for a situation in which the filer of a grievance (the complainant)
and the subject of the grievance (the respondent) would often appear and testify under oath
before the investigatory panel about the grievance. Thus, the current practice set out under the
State Bar Act and the corresponding Rule of Disciplinary Procedure involves (1) a grievance
being subject to dismissal through an internal review process within the CDC, as opposed to
through a process conducted through a district grievance committee, and (2) a grievance being
subject to dismissal on the face of the grievance and its supporting materials, without opportunity
for the complainant or respondent to be heard in person on the underlying factual basis for the
grievance.
B. Implementation of Statute and Rule at CDC
The CDC, responding to the Legislative and rules changes in the grievance classification
process, established internal procedures for administration of the new process. Initially, the CDC
administered classification decisions within the State Bar region in which the grievance was
filed. For example, a grievance filed with the CDC’s Dallas regional office would be classified
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under the State Bar Act and Rule 2.10 by one or more regional CDC counsel located in Dallas.
In 2007, as part of a larger reorganization of CDC, the grievance classification process was
centralized in CDC’s State Bar offices in Austin. This centralization process, according to CDC
leadership, was intended in part to “increase consistency” in the grievance classification process.
Accordingly, since approximately October 2007, CDC has had two or three attorneys on staff in
Austin who are dedicated strictly to the grievance classification function. These “classification
attorneys” have been and currently are supervised by the Deputy Counsel for the Austin
Regional Office of the State Bar.
Over time, the CDC has promulgated written policies and procedures, titled
“Classification and Central Intake Procedures,” to be followed in the grievance classification
process. These written policies and procedures were most recently amended in May 2011. The
written policies and procedures set out intake procedures for CDC staff, including:
An initial screening of the grievance documentation for proper signature and required
information.
Determination of the county in which alleged misconduct occurred, for purposes of
assigning the grievance to a region.
Verification that the grievance is filed against an attorney licensed by the State Bar.
Coding the grievance through the CDC’s database system so that it can be linked to any
grievances previously filed against the attorney.
Once the requirements of the intake procedure have been met, the policies and procedures
provide that the grievance is opened in the CDC database and assigned a case number.
An opened grievance is then placed in queue for classification attorneys to review.
The classification attorneys on CDC’s Austin staff are each Texas-licensed. Although
CDC has experienced turnover in the classification attorney staffing over time, 7 and
qualifications and experience of the classification attorneys has varied accordingly, the current
classification attorneys each have at least 10, and in at least one case over 20, years of practice
experience. According to CDC leadership, the intent is to hire experienced lawyers who have at
least some practical experience in the practice of law. Once hired into the classification attorney
position, the classification attorney receives “on the job” training, including an orientation on the
classification process and the Disciplinary Rules of Professional Conduct by the CDC Deputy
Counsel. Once the classification attorney receives this initial training, he or she is then assigned

7

According to information provided by CDC, the current combined tenure of the CDC’s
classification attorneys is less than three years, with the longest-tenured classification attorneys having
worked in that role since June 2014.
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cases.8 For an initial period—approximately three months—the work of the classification
attorney (including the internal write-ups of the classification attorney’s analysis as described
below) is reviewed by the CDC Deputy Counsel. The CDC Deputy Counsel, an experienced
attorney who has worked at CDC for a number of years, then provides contemporaneous
feedback and input into the classification attorney’s work. After this initial on-the-job training
period, the classification attorney evaluates grievances for classification on his or her own, but in
a collaborative environment in which the classification attorney has both the opportunity and is
encouraged to seek guidance and input from peers and the CDC Deputy Counsel, especially
when in doubt about a particular classification decision. The centralized Austin process
obviously permits and fosters this type of collaborative working environment.
In accordance with the State Bar Act and the Rules of Disciplinary Procedure, the CDC’s
grievance classification process follows these principles, among others:
Grievances are to be construed liberally at the classification stage, especially in light of
the fact that in many instances grievances are filed by non-lawyers.
All alleged facts that can be discerned from the grievance and supporting materials are
considered to be true for purposes of the grievance classification.
The classification attorney is required to do his or her own analysis—regardless of what,
if any, Disciplinary Rules of Professional Conduct are specifically cited in the grievance
and supporting materials—of whether the alleged facts could, if later proven to be true,
give rise to a violation of any of the disciplinary rules, as the rules are understood by the
classification attorney.
Although the grievance classification attorney is applying his or her individual analysis,
that classification attorney has access to his or her peers and supervisors while performing the
work. The classification attorney can also seek the input of a “subject matter expert,” either
within CDC or an outside resource, on issues that relate to specialized areas of the law: for
example, issues that relate to the handling of an immigration matter for a client, or a probate or
family law matter.
If the classification attorney determines that the grievance should be classified as an
“inquiry,” and thus dismissed through the initial screening process, the classification attorney
writes up a brief description of his or her decision and its basis in the CDC database (maintained
through a case management software system called “JustWare”). The grievance is then referred
back to administrative staff to prepare notification letter to the complainant. Administrative staff
maintain templates of notification letters to govern various dispositions, including a template for
a notification letter regarding an initial grievance classified as an inquiry, as well as notification
8

The CDC assigns each classification attorney a portion of the pending queue of grievances,
based on organization of the grievances alphabetically by the respondent attorney’s last name. This
workload is periodically monitored and adjusted as needed.
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letter templates regarding correspondence to the CDC that is not in the form of a grievance and
regarding a repeated grievance by a complainant against an attorney that is classified as an
inquiry. For example, the CDC’s template for a notification letter regarding an initial grievance
classified as an inquiry because it does not state facts that, if true, would result in a disciplinary
rules violation provides in part:
Lawyers licensed to practice law in Texas are governed by the Texas Disciplinary
Rules of Professional Conduct. Texas lawyers may be disciplined only when
their conduct violates these disciplinary rules. We have concluded that the
conduct you described is not a violation of the disciplinary rules. Thus, your
grievance has been dismissed.
(Emphasis in original.) The template for this type of notification letter does not contemplate that
the letter will include any of the content of the classification attorney’s description of his or her
decision, as is documented in the CDC’s case management software system.
Some grievances are dismissed because they are made against attorneys over whom the
State Bar disciplinary system does not have jurisdiction—including lawyers licensed in another
jurisdiction, or who may have been at one time licensed in Texas but who have resigned or been
disbarred. The attorney-client disciplinary system administered by the State Bar only applies to
active members of the bar and attorneys specially admitted by a court in a particular proceeding.
TEX. GOV’T CODE § 81.071. When a grievance is dismissed for these reasons, the notification
letter specifies that as the reason. For example, a notification on a grievance dismissed because a
lawyer has resigned or been disbarred provides in part as follows:
The records of the State Bar indicate that the lawyer has resigned from the
practice of law in lieu of discipline [or has been disbarred], and is no longer
subject to the disciplinary jurisdiction of the State Bar.
These letters also notify the complainant that the information that has been provided in the
grievance will be reviewed to determine if the attorney’s resignation order, or alternatively a
disbarment judgment, has been violated.
The notification letter goes out under the signature of the classification attorney who
made the classification decision.
The notification letter template also includes the following description of the next steps
that the complainant might choose to take:
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If you would like further review of your grievance, you may choose one of the
following two options:
1.

Amend your grievance and re-file it. It is not necessary to list the
disciplinary rules you believe were violated. You have twenty (20)
days from your receipt of this letter to re-file your amended
grievance.
OR

2.

Appeal this decision to dismiss your grievance to the Board of
Disciplinary Appeals. You must submit your appeal directly to the
Board of Disciplinary Appeals by using the enclosed form. You
have thirty (30) days from your receipt of this letter to appeal this
decision.

(Emphasis in original.)
Members of CDC staff will from time to time field telephone calls or correspondence
from complainants whose grievances have been classified as inquiries and thus dismissed.
According to CDC leadership, these inquiries are routinely handled by directing the complainant
to the classification attorney who did the classification. It was reported to the Committee that on
occasions classification attorneys will also discuss with complainants the basis for the dismissal.
It was also reported to the Committee that on other occasions, such inquiries by complainants
will be handled by other CDC personnel, including the CDC’s Public Affairs personnel. In any
event, complainants whose grievances have been dismissed are directed to a right to appeal the
classification process or to amend the grievance, as indicated in the notification letter template.
If the CDC’s classification of a grievance as an inquiry is appealed, and BODA reverses
that classification as an inquiry, then the CDC classification staff treat such a reversal as a
“teaching moment.” Each such reversal by BODA is reviewed among the classification
attorneys and the CDC Deputy Counsel, in an effort to learn from the reversal and to apply those
lessons in the grievance classification process.
In keeping with the mandate to improve efficiency in the processing of grievances, the
CDC has for internal purposes set a goal that each grievance should be classified within 30 days
of filing. CDC reported to the Committee that under current practice the average length of the
classification process from the date of a grievance’s filing is 28 days. Given the overall annual
volume of approximately 7000 to 7500 grievances filed each year, the average daily workload
for each classification attorney is reported by CDC leadership at approximately 15 grievances
per workday. CDC leadership reports that it is committed to shortening the 28-day average time
period for grievance classification. When asked whether CDC leadership felt like additional
attorney resources for the grievance classification process were needed, CDC leadership
responded that “we are holding our own with grievances,” and that the principal resource issue
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occurs when CDC “loses” a classification attorney who retires, moves into another position with
CDC, or leaves for alternative employment.
C. Implementation of Statute and Rule Through BODA Appeal Process
As provided in the State Bar Act and Rule of Disciplinary Procedure 2.10, a complainant
whose grievance is dismissed as an inquiry through the grievance classification process can seek
review of that decision by BODA. As indicated in the above language quoted from the template
of the notification letter, the complainant is provided with a copy of a BODA appeal form in the
event he or she wants to appeal.9 The appeal form may be mailed, faxed, or emailed to BODA to
initiate the appeal process.
In the event a complainant files an appeal using the prescribed form, BODA then dockets
the appeal and sets it for review by a three-member panel of BODA, as provided for in Rule of
Disciplinary Procedure 7.05. In addition to the State Bar Act and Rules of Disciplinary
Procedure, BODA maintains its own internal written policies and procedures, which were most
recently amended in February 2015. With respect to appeals from CDC grievance classification
decisions, those internal rules provide as follows:
Rule 3.01 Notice of Right to Appeal
(a) If a grievance filed by the Complainant under TRDP 2.10 is classified
as an inquiry, the CDC must notify the Complainant of his or her right to appeal
as set out in TRDP 2.10 or another applicable rule.
(b) To facilitate the potential filing of an appeal of a grievance classified
as an inquiry, the CDC must send the Complainant an appeal notice form,
approved by BODA, with the classification disposition. The form must include
the docket number of the matter; the deadline for appealing; and information for
mailing, faxing, or emailing the appeal notice form to BODA. The appeal notice
form must be available in English and Spanish.
Rule 3.02 Record on Appeal
BODA must only consider documents that were filed with the CDC prior
to the classification decision. When a notice of appeal from a classification
decision has been filed, the CDC must forward to BODA a copy of the grievance
and all supporting documentation. If the appeal challenges the classification of an
amended grievance, the CDC must also send BODA a copy of the initial
grievance, unless it has been destroyed.
In a manner consistent with the State Bar Act, the Rules of Disciplinary Procedure, and
its internal rules, the BODA members assigned the appeal receive and consider only the
9

The appeal form is made available in both English and Spanish.
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documentation made available to CDC, including the grievance form and supporting material,
before the classification decision was made. BODA staff obtain a copy of the grievance and
supporting documentation from CDC once a proper appeal notice form is received and
processed. Shortly after the documentation is received by BODA, that information is transmitted
to the assigned panel members, and the three-member panel will discuss the appeal, at either an
in-person meeting or more often by conference call, as provided by the Rules of Disciplinary
Procedure. The typical workload for a panel would be approximately 36 grievance classification
appeals. A three-member panel has the ability to ask all members of BODA to review a
particular appeal and determine the appeal en banc if a panel decides that would be appropriate.
BODA members report that grievance classification appeals represent a “heavy, but
healthy” portion of their workload.
BODA members report that they believe strongly in the concept that the appellate review
of CDC decisions to classify grievances as inquiries is de novo, meaning that the assigned
BODA members will individually, among panels, and sometimes as an entire board group take a
fresh look at the grievance classification issue. BODA members will for themselves review the
face of the grievance and supporting materials to determine whether the complainant asserts facts
that, if proven, would constitute a violation of the Disciplinary Rules of Professional Conduct.
BODA members report that they and BODA staff have access to the computerized record of the
explanation provided by the CDC classification attorney of his or her decision, but that they
otherwise have no communication with CDC personnel regarding a grievance classification
under appeal. BODA members report that they will not hesitate to reverse the classification of a
grievance as an inquiry should they feel that the grievance does state a potential disciplinary
rules violation, and report that they give the benefit of the doubt to the complainant in close
cases.
BODA has full-time professional staff members, including an Executive Director and
General Counsel and Deputy Director/Counsel who each have significant experience with
BODA and the attorney disciplinary system generally. The Executive Director and General
Counsel and/or Deputy Director/Counsel review each appealed grievance classified as an inquiry
and provide their input, as requested by the BODA members, on the grievance classification
process generally and with respect to particular appeals of classification decisions.
Ultimately, it is BODA that has the authority, under the State Bar Act and the Rules of
Disciplinary Procedure, 2.10 and 7.08(C), to affirm or reverse the classification decision made at
CDC through the process described above. BODA members believe that the reversal rate on
grievance classification appeals commonly runs between 10 and 12 percent. If the CDC’s
classification decision is reversed, BODA tries to provide “feedback” information to the CDC
about the rationale for its decision, including citation to one or more Disciplinary Rules of
Professional Conduct. If the classification decision is reversed, then CDC will proceed to
process the grievance through the next stage: notice to the respondent to respond to the
allegations in the grievance, followed by an investigation of the grievance by CDC to determine
whether there is “just cause” for the grievance to proceed. TEX. RULES DISCIPLINARY P. R. 2.10,
2.12.
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Regardless of whether a classification decision is affirmed or reversed, a decision letter is
provided to the complainant by mail a day after the BODA panel or en banc conference on the
appeal. If CDC’s classification decision is affirmed, the letter sets out the decision made by
BODA, but does not contain any explanation or analysis underlying BODA’s decision in that
particular appeal. If CDC’s classification decision is reversed, the decision letter states as
follows:
After reviewing the grievance as filed with the State Bar Chief Disciplinary
Counsel’s Office and no other information, the Board grants the appeal, finding
that the grievance alleges a possible violation of the following Texas Disciplinary
Rules of Professional Conduct:
The letter then lists the disciplinary rules that BODA has found to be potentially implicated by
the grievance.
A BODA decision to affirm the CDC’s classification of a grievance as an inquiry is final,
thus ending review within the attorney-client grievance process of the dismissed grievance. If a
complainant exercises his or her right to amend the grievance, and the CDC again classifies the
amended grievance as an inquiry, that second classification can then be again taken to BODA for
appellate review.
D. Data Regarding the Implementation of the Grievance Classification Process
It is through the grievance classification process as described above that a significant
majority of all grievances filed in the State of Texas are now resolved. For example, the data
from the last ten State Bar reporting years10 shows as follows (with percentages rounded to
nearest percentage point):

10

A page of statistics provided to the GOC by CDC, listing data regarding the total number of
grievances classified as complaints and inquiries, and subsequent BODA appeals and decisions, is
attached as Tab 2.
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State Bar
Year
05-06
06-07
07-08
08-09
09-10
10-11
11-12
12-13
13-14
14-15

% Grievances
Classified
As Inquiries
66
68
72
75
72
70
70
77
79
79

% Appealed
53
50
43
42
42
40
33
33
34
33

% of Appealed
Classifications
Reversed
Not available
Not available
Not available
Not available
Not available
8.3
6.5
7.4
7.8
11.5

The high rates of grievances classified as inquiries were of obvious interest to the
Committee. The Committee also noted that the percentage of grievances dismissed through the
classification process has increased from 2010 to present. The Committee asked persons
involved in the attorney-client grievance process questions to give their thoughts as to why these
rates generally exceeded seventy (70) percent, and at times have approached eighty (80) percent.
A list of some of the explanations is set out below:
Many grievances assert fee dispute issues that are simply not within the scope of the
attorney-client grievance process.
Many grievances assert dissatisfaction with the quality of representation that a person
received from an attorney, but do not assert a disciplinary rules violation, just allegations
of poor attorney performance.
Some grievances state rules violations for which a statute of limitations has expired.
Some grievances state issues that do not involve a lawyer’s legal work or issues arising in
an attorney-client relationship.
Some grievances make frivolous complaints of “ineffective assistance of counsel,”
perhaps to support such claims made in immigration proceedings or criminal
proceedings.
There may be no jurisdiction over the grievance, because the attorney respondent has
resigned from the practice of law or has been disbarred.
There may be no jurisdiction over the grievance, because the attorney respondent is
located out of state.
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The percentages of dismissals through grievance classifications taken up on appeal to
BODA has declined over the reported time period, by a percentage that is not insignificant.
Different conclusions can be drawn from the fact that over time, a declining percentage of
complainants whose grievances were dismissed have chosen to appeal those dismissals. The
most significant fact for the Committee’s recommendations about those appeal rates is that there
remain a sizeable portion of the dismissals—in the area of two-thirds—that are never subject to
review by BODA.
With respect to the dismissals that were appealed to BODA, the Committee evaluated the
BODA reversal rates on those CDC classification decisions appealed. (The reversal numbers
were made available only for the last five State Bar reporting years.) The data is consistent with
the general belief among BODA members that they reverse in the range of 8 to 11 percent of the
CDC’s dismissals of grievances as inquiries. The Committee noted that the rate of reversals on
grievance dismissals by BODA has increased from 2011 to present. When asked about the
significance of those reversal rates, at least one BODA representative attributed the 8 to 11
percent rates to the fact that “reasonable minds can differ” on the issue of whether a grievance
states a potential disciplinary rules violation.
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Committee Findings and Recommendations
1.

The Grievance Classification Process is Staffed and Managed at CDC by
Talented and Dedicated Professionals.

In any evaluation report, it is part of the process to focus on potential opportunities for
improvement, and such a focus can sometimes be interpreted as reflecting negatively on the
organization or process being evaluated. The GOC does not want its comments to be interpreted
in such a manner. In this case, the Committee, through its interviews and review of materials,
found the classification attorneys at the CDC to be hard-working, dedicated professionals who
enjoy their work and are committed to “doing the right thing” in their classification work. It was
clear to the Committee that grievance classification attorneys are committed to following the
law, the Rules of Disciplinary Procedure, and internal CDC policies and procedures relating to
grievance classification. The Committee also found CDC leadership focused on managing the
classification attorney staff effectively and supporting their work.
Accordingly, any recommendations by the Committee should be considered with the
above context in mind.
2.

CDC’s Centralization of Grievance Classification Has Provided Benefits.

The Committee found the CDC’s decision to centralize the grievance classification
process in CDC’s Austin offices, as implemented in October 2007, to have been beneficial to the
process. The centralization has promoted the following:
Helping to implement a standardized approach to classification decisions.
Promoting consistency in classification decisions, by assigning responsibility to dedicated
professionals working in a collaborative environment.
Ensuring that grievance classification is a priority by giving that task to dedicated
professionals, rather than including it as one of a number of responsibilities held by CDC
attorneys in the various regions.
Giving CDC management a better ability to directly supervise and manage the process
and provide feedback during the administration of the grievance classification process.
Permitting access as needed to “subject matter experts” in specialized areas of law, such
as immigration or family law.
Promoting resource savings and efficiency in human capital.
Although such a centralized system could theoretically provide some drawbacks over a
system in which grievance classifications were performed within State Bar regions (such as loss
of localized knowledge of particular issues and particular attorneys in the region), the Committee
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believes that the benefits of the centralized process outweigh any such potential drawbacks. The
CDC reports that the centralized process has worked well and provided benefits over the
regionalized approach, and the Committee agrees with that assessment.
3.

The BODA Process Provides Effective Oversight of Appealed Classifications.

BODA is comprised of attorneys appointed by the Supreme Court who volunteer their
time to internal grievance process appellate functions, including appeals from CDC classification
decisions. The Committee found that BODA members are dedicated to providing effective
oversight of classification process within the framework of state law and the Rules of
Disciplinary Procedure. The panel approach to grievance classification appeals appears to work
well, and providing panels with the opportunity to refer a particularly difficult case to the entire
BODA membership allows for a worthwhile exercise of discretion to involve more input as
needed.
The Committee further found that these BODA members are ably assisted by staff who
have a great deal of experience in the grievance process generally and specifically with respect to
the review of classification decisions on appeal to BODA.
The mere fact that reversal rates on appeals from CDC classification decisions run in the
range of seven (7) or eight (8) to eleven (11) percent, as they have over the last five years,
indicates that those classification decisions are subject to serious, thorough, and thoughtful
review. This fact was corroborated by the Committee’s observations of the manner in which
BODA approaches the appellate review process on grievance classification cases.
4.

That the Current Structure of Grievance Classification Screening Results in
the Vast Majority of Grievances Being Dismissed Before Factual Evaluation
Requires an Evaluation of Whether Increased Transparency, Resources, and
Systematic Review of Classification Decisions Would Be Beneficial.

Some observers have expressed to the Committee that the fact that a large percentage of
all attorney grievances filed in the State of Texas are dismissed prior to any determination of
whether the facts of the grievances have any merit shows that the pendulum may have swung too
far in favor of efficiency.
On the first point—that a large percentage of all attorney grievances are disposed of in
this way through the classification process—these observers are spot on. Seventy (70) percent or
more of all grievances filed are classified as inquiries by the CDC, and 100-200 reversals of such
classifications at BODA each year do not significantly change the fact that the system as
currently structured filters out the vast majority of filed grievances at the first, pre-hearing stage
of the process. However, the Committee has kept in mind that the 2003 legislative changes to
the State Bar Act were intended to promote efficiency, and address concerns that grievances
against attorneys would languish in an inefficient system. Accordingly, the current system seeks
to up front filter the “wheat” of potentially actionable grievances from the “chaff” of complaints
against Texas-licensed lawyers that, even if true, would not result in a finding of a disciplinary
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rules violation. This efficiency, the argument goes, allows the grievance system to focus on the
merits of grievances that have some potential to be actionable. To achieve this efficiency, the
changes have done away with the prior process through which—as one grievance panel member
put it—“we got everything,” including the responsibility to conduct the initial screening of
grievances through the “investigatory hearings” or “just cause” hearings described previously in
this report.
For this report, the Committee was not charged with weighing in on the comparative
advantages and disadvantages of the pre-2004 and post-2004 screening processes. Instead, the
Committee was charged with taking the post-2004 system as it is structured and evaluating it for
any potential areas of improvement. The fact that the current system undeniably disposes of a
vast majority of grievances up front, through a process that is internal to the CDC with BODA
appellate review to those complainants who opt for it, caused the Committee to look for potential
ways in which the transparency and rigor of the classification process could be improved over
and above the improvements that have been made over time.
The need for transparency and rigor in the classification process is especially true given
that there is undeniably a certain amount of subjective judgment every time anyone looks at a
grievance and its supporting materials and asks: “If what is said in here is true, would this
grievance state a disciplinary rules violation?” Such a judgment involves not only qualitative
judgments about the assertions made in a grievance, but also can involve interpretation of
disciplinary rules that often require interpretation in light of particular facts and circumstances.
As more than one BODA member remarked in commenting on the rate at which BODA reverses
CDC classification decisions, “reasonable minds can differ” on the question of whether a
particular grievance contains allegations of a potential disciplinary rules violation. This is
undoubtedly true: reasonable minds can often differ, at least as to some percentage of the
grievances dismissed as inquiries through the classification process.
Accordingly, the Committee believes that to promote not only the confidence of a
particular complainant whose grievance is dismissed, but also the confidence of the public at
large as to the strength and rigor of the attorney-client grievance process, the following points are
critical:
Each complainant (and not just those who have sufficient resources and initiative to raise
issues concerning a classification decision) should be provided with a level of assurance
that his or her grievance has been subject to a rigorous review under the law and
procedures established by law.
In the interests of transparency and promoting confidence in the system, the specific basis
of the grievance classification decision should be described to the complainant in writing.
All notifications to the complainant regarding dismissal of a grievance, from CDC and
BODA, should provide information about the process, including the classification appeal
and grievance amendment processes, in a manner that is consistent with the statute and
rules.
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If seventy (70) percent of the grievance intake workload is dismissed through the
classification process, then sufficient State Bar resources should be dedicated to that
intake workload, not only to in the processing of the grievances, but also in terms of
internal “quality control” review of those classification decisions.
Given the level of subjectivity that may come into play in classification decisions, and the
level of interpretation that can be afforded many of the Disciplinary Rules of Professional
Conduct, the CDC should constantly evaluate its policies and procedures and training for
those involved in classification decisions.
5.

As With Any System, Opportunities to Evaluate Potential Improvements to
the Grievance Classification Process Exist.

Especially in light of the respect that the Committee has developed for the work done by
professionals at both CDC and BODA in the grievance classification process, the GOC has
carefully evaluated proposed improvements suggested both within the Committee and by persons
whom the Committee has interviewed. The Committee believes that any human process—
including a judgment-based process such as the grievance classification system—can and should
be evaluated for continuous improvement and adherence to best practices. This is especially true
in light of the needs for transparency and public confidence discussed in the previous section. In
that spirit, the Committee puts forth the following as areas that could be evaluated for potential
continuous improvement efforts:
a. In the interests of transparency and improving public confidence in the grievance
classification process, CDC should consider providing grievance-specific
explanations in writing to a person whose grievance is classified by CDC as an
inquiry.
As described above, the notification letters sent to persons whose grievances are
dismissed at initial classification because a lawyer is no longer subject to the State Bar
disciplinary system set out that explicit rationale behind the dismissal. On the other hand, when
a classification attorney reviews a grievance filed against an attorney who is subject to the
disciplinary system, and determines the grievance does not state allegations, that if true, state a
disciplinary rules violation, the corresponding notification letter simply states that “the conduct
you described is not a violation of the disciplinary rules.” This generic description has been the
subject of questions, and in some instances frustration, by complainants whose grievances are
dismissed. Such a generic description by itself does not provide the complainant with any level
of confidence that the grievance has been the subject of meaningful review. Such generic
descriptions can and have caused complainants with sufficient initiative to raise questions with
the CDC about whether their grievances have been thoroughly reviewed. These questions,
through calls and correspondence, have sometimes resulted in lengthy and contentious exchanges
between CDC staff and complainants or their representatives. The generic notification letters
thus contribute to a perception among some—which the Committee believes is not warranted—
that dismissals are “rubber stamped.” Other complainants observed that if they received
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feedback on the deficiencies of their grievance, that feedback from the CDC might help them in
the exercise of their right, under to the rules, to amend the grievance in an effort to make it state
an actionable disciplinary rules violation.
As described above, whenever a classification attorney dismisses a grievance for failure
to allege a potential disciplinary rules violation, the classification attorney documents his or her
rationale for that decision in the CDC’s “JustWare” system. This rationale is available for
review by CDC management or, as described above, by BODA on a grievance classification
appeal.
Especially in light of the fact that this written rationale by the classification attorney
already exists in the system, it would not appear to present a significant increased burden on the
CDC to provide grievance-specific feedback to the complainant. Any incremental burden, in the
GOC’s view, would be far outweighed by the increased transparency to the complainant and by
the potential increases in confidence in the classification process that such explanations would
provide. In fact, providing such explanations “up front” might well reduce the number of
questions that are raised to the CDC by complainants and their representatives after the
notification letters are received. Finally, it may not be the “job” of the CDC to educate
complainants on how to craft actionable grievances. However, full and unfettered access to the
attorney disciplinary process would be aided by complainants receiving grievance-specific
feedback. A complainant could evaluate that grievance-specific feedback and determine whether
the grievance and its supporting information could be amended or supplemented to cure its
defects.
b. CDC should revise the notification letters it sends to a person whose grievance is
classified as an inquiry to clarify the process currently provided under the Rules of
Disciplinary Procedure by which that person may appeal that classification, and later
amend the grievance as provided by the rules.
As discussed above, the notification letters sent to complainants whose grievances are
dismissed in the classification process receive a description about the options available to them
in light of the dismissal. The CDC’s standard language for the notification letter indicates that
the person filing the grievance has two options: (1) file an appeal with BODA or (2) amend the
grievance once within 20 days of receiving the CDC’s notification letter.
The CDC’s standard notification language appears to conflict with Rule 2.10 of the Rules
of Disciplinary Procedure. The language of the rule provides:
The Complainant may, within thirty days from notification of the dismissal,
appeal the determination to the Board of Disciplinary Appeals. If the Board of
Disciplinary Appeals affirms the classification as an Inquiry, the Complainant
will be so notified and may within twenty days amend the Grievance one time
only by providing new or additional evidence.
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(Emphasis added.) The language of the Rules of Disciplinary Procedure appear to specify that
the only option available to the complainant whose complaint is dismissed is an appeal to
BODA, and that the one-time right to amend the grievance only arises once BODA affirms the
dismissal. The rule does not appear to contemplate that the complainant has the two options
(BODA appeal or amendment) described in the CDC’s notification letters.
As discussed below, Rule 2.10 is not necessarily consistent with the State Bar Act, which
provides as follows:
A complainant may appeal the classification of a grievance as an inquiry to the
Board of Disciplinary Appeals, or the complainant may amend and resubmit the
grievance.
TEX. GOV’T CODE § 81.073(b) (emphasis added). This apparent disconnect between the statute
and Disciplinary Rule should be addressed. In the meantime, however, the CDC’s notification
letter description of the options available to a complainant whose grievance has been dismissed
through the classification process should be amended to conform to the disciplinary rule, which
on its face provides for a right to amend the grievance once within twenty (20) days of
notification of the BODA decision affirming the dismissal.
c. The Court should consider whether the Rules of Disciplinary Procedure should be
clarified, in a manner consistent with the State Bar Act, to allow a complainant to
attempt to amend a grievance once before the CDC within 20 days of receiving a
CDC notification letter, in lieu of the complainant taking an appeal to the BODA.
Consistent with the discussion in the prior section, the Committee recommends that the
Court evaluate a potential change to Rule 2.10 of the Rules of Disciplinary Procedure to better
correspond the language of the rule to the applicable statute (section 81.073(b) of the Texas
Government Code).
The Committee’s view that such a change to the rule would benefit all parties and the
institutions involved. First, the change would appear to bring the rule in line with the plain
meaning of the statute, which allows the complainant to choose between two options: a BODA
appeal or an effort to amend a grievance. Second, especially if the CDC amends its notification
letters to provide to the complainant an increased rationale for the dismissal, a complainant may
choose to remedy such a defect before the CDC rather than pursue a BODA appeal, thus
lessening the number of appeals.
Should the Court engage in consideration of such a potential rule change, the Committee
also recommends that the language of the current rule, which provides that an amendment can be
made “only by providing new or additional evidence,” be removed. Such a restriction on the
complainant’s right to amend appears to go beyond the statutory language of the State Bar Act,
which says flatly “the complainant may amend and resubmit the grievance.” In the Committee’s
view, the right to amend should include the right, for example, to allege additional or different
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rule violations based on the evidence collected and submitted by the complainant, in addition to
the ability to submit new evidence.
d. Appeals to BODA from dismissals of grievances on grounds that the respondent
attorney is not a member of the State Bar, or has been disbarred or resigned, are not
necessary, and the applicable rules should be amended as a result.
Through discussions with the CDC, it became apparent to the Committee that the CDC
was appropriately notifying complainants of a right to appeal when grievances were dismissed
because they were filed against persons who were never or who were no longer members of the
State Bar. The CDC’s notification in this regard is appropriate, because the current statute and
rules do not exclude grievances dismissed for these reasons from the right to appeal.
Given that the status of a member of the State Bar will be determined by the CDC as a
preliminary matter, as part of the CDC’s processing of grievances described above, it would not
appear that there would be any need for appeal to BODA of grievance dismissals on the basis
that the respondent is not a member of the State Bar. Even though it is theoretically possible that
an administrative error could occur in the CDC’s determination of whether an attorney named in
a grievance is a current member of the State Bar, such an error is extremely unlikely. The CDC
has access to the most up to date records available on State Bar membership and disciplinary
proceedings taken against those members.
Furthermore, even if such an error did occur, it is not clear to the Committee how BODA
would be in a better position than the CDC to determine a member’s status, much less correct
any error. Accordingly, the Committee recommends that the Rules of Disciplinary Procedure be
amended to provide that a complainant does not have a right to appeal the dismissal of a
grievance on grounds that the grievance is filed against a non-member of the State Bar. Instead,
the rules could provide for a separate mechanism by which a complainant could notify CDC and
provide evidence, if any exists, that a respondent attorney is—despite the CDC’s verification to
the contrary through State Bar records—an attorney currently licensed in Texas or admitted by a
Texas court on a particular matter.
e. Given the large number of grievances dismissed through the grievance classification
process, the State Bar of Texas, in consultation with the Commission for Lawyer
Discipline and the CDC, should consider whether additional attorney resources and
qualified Spanish language/translation services should be dedicated specifically to
the grievance classification process.
As discussed above, the percentage of grievances dismissed through the classification
process is high—and some contend too high. As stated previously, the Committee believes that
the current CDC staff is dedicated and highly professional, and strives to do the work of
classification diligently and in a manner consistent with the governing rules. However, the
Committee is concerned that too few resources are dedicated to a classification process that
involves the evaluation—and potentially the only evaluation—of 7000 to 7500 grievances each
year. As represented to the Committee, classification attorneys are at times asked to process as
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many as 15 grievances per day. Factoring in time spent in retrieving the grievances for internal
review, work downtime, administrative duties, and breaks, the Committee is concerned that some
grievances may be receiving 30 minutes or less of review. Although it is certainly possible that
some grievances can be reviewed for substance in such a short period of time, such a limited
time period for review is not necessarily consistent with the mandate that the alleged facts of
each grievance be evaluated carefully, not just against the rules (if any) cited by the complainant,
but against the classification attorney’s own understanding and knowledge of the disciplinary
rules.
The Committee wishes to reiterate that the CDC staff admirably took the position that it
is capable of achieving the grievance classification task with current resources. The Committee
appreciates the resolve of CDC staff to accomplish the goal of efficient review of grievances for
classification within a time period of 30 days from filing. It is the GOC’s view, however, that if
70 percent or more of grievances are being resolved by dismissal at the classification stage, and
the justifiable emphasis is on not allowing grievances to languish without prompt review, then
more resources ought to be dedicated to the grievance classification function. Accordingly, the
Committee recommends that the State Bar evaluate this issue as part of its annual budgeting, to
determine whether additional resources, in the form of additional classification attorneys and
support, should be dedicated to this part of the process.
Furthermore, the CDC fully recognizes that a significant portion of the grievances and
supporting materials filed, and which may increasingly be filed, include Spanish language. The
CDC currently has a qualified Spanish speaker in-house who can help the classification attorneys
with translation services as needed. The Committee recommends that as part of any reevaluation of resource allotment by the State Bar, consideration be given to whether current
Spanish-language resources within the CDC are sufficient. Again, if classification attorneys are
to review all materials filed with a grievance, in order to determine whether the underlying facts
as stated could give rise to a violation of the full range of disciplinary rules, such translation
services and support is critical.
In the GOC’s view, dedicating more resources to the grievance classification process
would not only increase the robustness of the process but also help to promote confidence in
members of the public that although 70 percent or more of all grievances are resolved early in
the process, those dismissals result from a thorough, intensive, and comprehensive review of
those grievances and their supporting materials.
f. Given the large number of grievances dismissed through the grievance classification
process, and as a mechanism for providing additional training and support to
classification attorneys on CDC staff, the CDC should consider whether any portion
of these additional attorney resources should be dedicated to an internal “quality
control” review of classification decisions, under which a random sample of
grievance classification decisions would be periodically reviewed.
Under the current systems in place at the CDC, the work of the classification attorneys is
monitored and evaluated in the following ways: (1) the classification attorneys have full access
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to peers and “subject matter experts” during their evaluations; (2) the BODA appeal process
provides an avenue for a “second look” at the grievance classification for those persons who
choose to invoke it; and (3) the CDC staff treats each BODA reversal of a grievance
classification dismissal as a “teaching moment,” with discussion and feedback following each
such reversal. As indicated above, these methods are all indications of the professionalism and
diligence with which the CDC approaches grievance classification.
The Committee is mindful of the fact that, as described above, in recent years only about
one-third of grievance dismissals are appealed to BODA. Thus, a significant number of
grievance dismissals on classification are never subject to secondary review by anyone other
than the classification attorney who determined that the grievance should be dismissed as an
inquiry. In light of these numbers, the Committee believes it would be beneficial for the CDC to
consider adding a level of “quality control” review for those grievance dismissals that are not
made the subject of an appeal to BODA. Such a quality control measure could be accomplished
by a periodic internal review of such grievance dismissals by CDC management, or potentially
even by peers. Such a reviewer could take an independent look at a random set of such
dismissals and the corresponding entries in the “JustWare” system made by the classification
attorneys in support of that decision. Of course, any such additional quality control measure may
well be dependent on the allocation of additional resources to the grievance classification
process, as discussed above.
Such an internal review of non-appealed dismissals would not be for the purpose of
“reversing” dismissal decisions by classification attorneys—that is the purpose of the BODA
appeal process. Instead, this internal review would allow a CDC manager or peer to provide
feedback to classification attorneys on their evaluation of grievances and the corresponding
interpretation of whether any disciplinary rules potentially apply to the facts as stated. Such
discussions would help in turn to promote the type of healthy exchange of ideas and knowledge
in which the CDC classification attorneys and their manager already engage. The presence of
such an internal review process, with respect to the large number of grievances that are never
made the subject of a BODA appeal, would also serve to promote public confidence in the rigor
and thoroughness of the process.
g. The CDC should review its internal operational policies, procedures, and training to
reaffirm in writing certain core principles that the CDC currently applies to the
grievance classification process, such as the liberal reading of grievances at the
classification stage; the need to analyze, independently of how issues are phrased in
what may be a “lay person’s” grievance, whether the asserted facts could, if proved,
constitute a violation of the Disciplinary Rules of Professional Conduct; and the need
for individual classification attorneys, in cases of doubt, to seek additional input from
peers or a supervisor.
As indicated above, the CDC has written policies and procedures that it supplies to
classification attorneys and staff who are involved with the grievance classification process.
Having such written policies and procedures is beneficial, and the Committee encourages the
CDC to periodically update the policies and procedures. The Committee also encourages the
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CDC to consider whether it would be helpful to memorialize in the written policies and
procedures the principles by which grievances are reviewed internally at the CDC, including:
Grievances are to be read and construed liberally.
The classification attorney is to review the facts stated and make an independent
determination, regardless of any citation of disciplinary rules by the grievance itself, of
whether the facts as stated could, if true, constitute a violation of any of the disciplinary
rules.
Peer and supervisor input, feedback, and support, as well as input from “subject matter
experts” in such areas of the law as family and immigration law, is available to the
classification attorney upon request.
“Close calls” or difficult disciplinary rules interpretations based on a given set of facts are
very appropriate for peer and supervisor input, feedback, and support.
The Committee believes that each of these principles is already in place within the CDC.
Adding them (and potentially others) to the written policies and procedures will only serve to
reinforce them and raise public confidence that such principles are very much in place.
h. The CDC should continuously review the training provided to classification attorneys
on the CDC’s Austin staff, on the classification process procedures employed at CDC
as well as on the Disciplinary Rules of Professional Conduct.
As discussed above, each classification attorney receives “on the job” training when he or
she takes on this role. As part of this training, a CDC supervisor will review the casework of
each classification attorney in training until the supervisor is confident that the classification
attorney is sufficiently trained to work on his or her own.
The Committee recommends that the CDC continuously evaluate the level and methods
of training—both on an initial and continuing basis—that classification attorneys receive. The
Committee is mindful that classification attorneys are required to evaluate grievances that arise
in many different aspects of the law, and thus it might be helpful to have specialists in various
practice areas (such as family law, immigration law, and criminal law) provide periodic updates
or overviews to classification attorneys on those practice areas. The Committee is also mindful
of the fact that many of the disciplinary rules are subject to broad interpretation, and it might be
helpful to have both (1) an initial orientation and training of classification attorneys on the
disciplinary rules and their historical interpretation and (2) periodic updates provided to the
classification attorneys on how the rules have been interpreted by courts, grievance panels, and
even commentators.
Of course, the ability to do such structured training will be dependent on workload, and
the Committee believes that this initial and continued training should also be factored into a reassessment of the resources dedicated by the State Bar to the grievance classification process.
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6.

Clarification on the Scope and Application of Disciplinary Rule of
Professional Responsibility 8.04(a)(3) Is Needed For the Benefit of
Complainants, the Public, and the Attorney Discipline System as a Whole.

Although the scope of various Disciplinary Rules of Professional Conduct was not
explicitly within the Court’s request to the GOC, it came to the GOC’s attention during its
review of the grievance classification process that the scope of one such rule, Rule 8.04(a)(3),
has been the subject of a fair amount of discussion in the context of the classification process.
Rule 8.04(a)(3) provides as follows:
A lawyer shall not . . . engage in conduct involving dishonesty, fraud, deceit or
misrepresentation.
As stated, the rule is obviously very broad. The face of the rule does not limit the
prohibition against “dishonesty, fraud, deceit or misrepresentation” to conduct relating directly to
an attorney’s acts as a lawyer. The issue arises, for example, when an attorney licensed by the
State Bar engages in acts in a “personal” capacity—such as a business transaction in which the
attorney is not representing a party to the transaction, but instead is a party to the transaction. In
that circumstance, does Rule 8.04(a)(3) apply?11 This is an issue that has come up during the
grievance classification process, and is likely to come up again. As has been pointed out in the
context of grievance classification, on its face the rule is simply, but broadly, stated. All
participants in the process, from complainants raising the rule to CDC personnel, agree that the
rule language is broad. On its face, the rule applies to any conduct by any Texas-licensed lawyer
involving dishonesty, fraud, deceit or misrepresentation.
The CDC has done extensive research on the issue of how Rule 8.04(a)(3) has been
applied over time within Texas, and also how other bar associations in other states, and
professional licensing agencies with similar disciplinary rules, apply such rules. As the Court
knows, the CDC has reported the results of that research previously, directly to the Court. 12 As
stated in the letter and as discussed with the Committee, based on its research, the CDC currently
“generally utilizes 8.04(a)(3) in combination with more specific rules involved in the disciplinary
litigation and for misconduct involving a lawyer’s practice or professional obligations.” CDC
has thus interpreted the rule as relating strictly to dishonest, fraudulent, or deceitful conduct that
occurs in the course of the attorney-client relationship, or in the course of an attorney carrying
out duties or responsibilities as a lawyer. As indicated in the CDC’s letter to the Court, however,
the CDC has also applied the rule in contexts in which the lawyer is not acting directly as a
lawyer in the fact pattern described by a grievance, such as instances where a lawyer is alleged to
have falsified insurance claims or personal financial statements. At the end of the day, all
11

Of course, there is a disciplinary rule that applies to a lawyer engaging as a party to a business
transaction, when the transaction involves that lawyer’s client. TEX. R. PROF. CONDUCT Rule 1.08. But
Rule 1.08 does not apply to a lawyer’s conduct as a party to a transaction with non-clients.
12

A copy of CDC’s letter to the Court on this issue is attached as Tab 3.
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parties—including the CDC and persons who have filed grievances that have been dismissed on
classification—appear to agree that the disciplinary rule is not being applied to the full scope of
the language of the rule on its face.
This interpretation has led to the perception among some persons who have filed
grievances that the CDC would never consider an alleged violation of 8.04(a)(3) standing alone,
with no other potential disciplinary rules violation. The CDC has not taken the position that it
will never consider a free-standing alleged violation of the rule. Instead, as indicated above, the
CDC has indicated a willingness and commitment to enforcing Rule 8.04(a)(3) when a grievance
alleges dishonest, fraudulent, or deceitful conduct by a lawyer in carrying out professional
obligations. For example, the CDC interprets the rule as covering a situation in which a lawyer
lies to a client or court about a pending legal matter. Still, this perception continues to exist
among some.
Furthermore, the issue remains about whether the CDC’s interpretation of the rule, as not
applying generally to a lawyer’s involvement as a party to business, social, or other affairs, is
correct—and if so, how to provide additional clarity on the scope and application of the rule.
The current comments to Rule 8.04 are silent on the scope and application of subsection
(a)(3). They do not provide any explicit guidance indicating that Rule 8.04(a)(3) is to be applied
only to a lawyer’s conduct as a lawyer. The CDC has articulated a potential clarification to the
rule’s comments section as follows:
In addition to his professional obligations, a lawyer may also be subject to
discipline for dishonest, deceitful or fraudulent conduct in personal dealings when
he utilizes his position as a lawyer to engage in such conduct, or where the
conduct demonstrates a lack of characteristics bearing on this fitness to practice.
See Rule 8.04(a)(3).
Such commentary language would help to institutionalize the CDC’s current interpretation of
Rule 8.04(a)(3). However, even the proposed commentary language is subject to interpretation,
and does not appear to set a defined scope for the application of the rule. The proposed
commentary does not address the fundamental question of when a lawyer’s conduct that is
performed in a personal capacity (for example, preparing or submitting financial statements for
the lawyer’s own loan) falls within the scope of the rule.
Such uncertainty has generated a great deal of discussion in the attorney disciplinary
system, in the context of grievance classifications and beyond. The Committee does not interpret
its charge as including making a recommendation on what the proper scope and application of
the rule should be. However, the Committee does believe that this issue of the scope and
application of Rule 8.04(a)(3) needs to be addressed, in whatever manner the Court sees fit to
address it.
The importance of addressing this uncertainty is self-evident, in light of the discussion
and controversy caused by the uncertainty. For example, the disciplinary rules provide that a
28

Texas-licensed attorney is required to file a grievance against another Texas-licensed attorney
when he or she becomes aware of “a violation of applicable rules of professional conduct that
raises a substantial question as to that lawyer’s honesty, trustworthiness or fitness as a lawyer in
other respects.” TEX. DISCIPLINARY RULES PROF’L CONDUCT R. 8.03(a). With the current
uncertainty in the scope and application of Rule 8.04(a)(3), and to what aspect of a lawyer’s
personal conduct it applies, other lawyers will face uncertainty about their reporting obligations.
In this sense, the issues of the application of Rule 8.03 and Rule 8.04(a)(3) are intertwined.
Thus, clarification as to the application of Rule 8.04(a)(3), and its relationship to Rule
8.03, is recommended—specifically, the rule’s application to lawyer conduct as lawyers (such as
fraud or deceit committed in the course and scope of an attorney-client relationship or in a legal
case or proceeding) versus an attorney’s conduct outside of an “attorney-client” relationship or
legal case or proceeding.

Concluding Comments
The Committee appreciates the continuing opportunity to assist the Court in its oversight
of the attorney-client grievance process. The Committee stands ready to answer any questions
from the Court about this report and to provide any additional research, resulting observations,
and recommendations as the Court might find helpful or necessary.
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